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SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY

STEVE SMITH and TENAR HALL,

Petitioners, NO. 23-2-050135-28

and AMENDED PETITION TO
RELEASE ASSOCIATION

EASTSOUND WATER USERS DOCUMENTS TO MEMBERS, TO

ASSOCIATION, a Washington non-profit APPOINT ELECTIONS

corporation, INSPECTOR, & TO APPROVE

Respondent. PROXY FORM

COMENOW STEVE SMITH and TENAR HALL, Petitioners above-named, and hereby petition
the court to require the directors of EASTSOUND WATER USERS ASSOCIATION, Respondent
above-named, to release records of said association to Petitioners and to ask the court to appoint an

election inspector and approve the proxy attached hereto as Exhibit A, and in support thereof, state as

follows:

FIRST CAUSE OF ACTION -
RELEASE OF ASSOCIATION DOCUMENTS TO PETITIONERS AS MEMBERS

1. Petitioners are members of Eastsound Water Users Association and residents of San Juan

County, Washington.

7 Eastsound Water Users Association is a Washington non-profit corporation with principal

offices in San Juan County, Washington.

3. RCW 24.03A.210 requires a non-profit corporation to keep permanently a copy of the
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following records:

(2) Minutes of all meetings of its members and of its board of directors;

(b) A record of all actions taken by the members and board of directors by
unanimous written consent; and

(c) A record of all actions taken on behalf of the corporation by a committee of
the board.

(2) A nonprofit corporation shall keep a current copy of the following records:
(a) Its articles of incorporation or restated articles of incorporation and all
amendments to them currently in effect;

(b) Its bylaws or restated bylaws and all amendments to them currently in effect;
(¢) All communications in the form of a record to members generally within the
past six years, including the financial statements furnished for the past six years
under RCW 24.03A.225;

(d) A list of the names and business addresses of its current directors and officers;

and
(e) Its most recent annual report delivered to the secretary of state under RCW

24.03A.070.

(3) A nonprofit corporation shall maintain appropriate accounting records.

(4) A membership corporation or its agent shall maintain a record of its members,
in a form that permits preparation of a list of the names and addresses of all
members, in alphabetical order by class, showing the number of votes each
member is entitled to cast.

RCW 24.03A.215 provides that records of a non-profit corporation shall be available to members of
such corporation, as follows:

(1) A member of a nonprofit corporation may inspect and copy, during regular
business hours at a reasonable location specified by the corporation, any of the
records the corporation is required to maintain under RCW 24.03A.210(2), if the
member delivers to the corporation an executed notice in the form of a record at
least five business days before the date on which the member wishes to inspect
and copy the records.

(2) Subject to the limitations set forth in subsections (3) and (4) of this section, a
member of a nonprofit corporation may inspect and copy, during regular business
hours at a reasonable location specified by the corporation, any of the following
records of the corporation, if the member delivers to the corporation an executed
notice in the form of a record at least five business days before the date on which
the member wishes to inspect and copy the records:

(a) Excerpts from those minutes and records required to be maintained under

RCW 24.03A.210(1);
(b) Accounting records of the corporation described in RCW 24.03A.210(3); and
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(c) Subject to RCW 24.03A.240, the membership list described in RCW
24.03A.210(4). ...

4) A member may inspect and copy the records described in subsection (2) of this
section only if the:

(a) Member's demand is made in good faith and for a proper purpose;

(b) Member describes with reasonable particularity the purpose and the records the

member desires to inspect;
(c) Member agrees in the form of a record to reasonable restrictions required by the

board on the use or distribution of the records; and
(d) Records are directly connected with this purpose.

4. Starting in January 2023, Petitioners sought individually to obtain certain records of

Eastsound Water Users Association, specifically as follows:

Settlement agreement between EWUA and Dan Burke, which has been mentioned by
the board in their communication to the members and which was also published in the
August 30, 2023 edition of The Islands’ Sounder;

The regular or special Board meeting packet, agenda, minutes, and any recordings made
via Zoom or other videoconference app, Clyde Duke’s (or any other) phone for the
following meetings:

April 6, 2023

July 6, 2023

July 20, 2023

August 28, 2023

August 29, 2023

August 30, 2023

Any other special meeting not listed above and held by the Board from June 20,
2023 onward

Any decisions made by email, whether voted on or not.

Notice, agendas, board packets of all future EWUA board meetings, both regular and
special meetings, and minutes of all future meetings.

The monthly financial reports as required by the bylaws for each month starting with
January 2023.

Agreements with San Juan County including any of its subsets, and the Washington
State Department of Health.

Copy of D&O insurance policy including all riders and endorsements.

The amount of money spent by EWUA on each of the attorneys and their firms since
January 2023 and on the accounting firms Moss Adams and Acuity Forensics, since

January 2023

but their requests were ignored.
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5. On August 21, 2023 and September 15, 2023, Petitioners submitted their records request
through counsel to the attorney for Eastsound Water Users Association, other than for the membership
list. This was proper under RCW 24.03A.220(1), which provides that: “A member’s agent or attorney
has the same inspection and copying rights as the member represented.” The first request was rejected,
and the second request was ignored. The request for membership records was submitted October 16,
2023 and is due within five business days, pursuant to RCW 24.03A.215(1).

6. Sometime after September 29, 2023, Respondents posted minutes and recordings of all but
the April 6, 2023 meeting on the EWUA website, without notifying Petitioners that the same were
available there. The agendas and board packets were not posted on the website and have not been
provided to Petitioners. These items should have been available to members along with the notices
of the various meetings, but were not provided to Petitioners.

7. The April 6, 2023 minutes and recording are significant as that was the meeting at which
Respondents voted to hire Tiffany Couch of Acuity Forensics and to authorize the submission of a
settlement offer to the general manager of EWUA in response to his demands.

8. Respondents have disclosed elements of the settlement agreement in a published statement
to the members and the public. The settlement agreement between EWUA and Burke is thus public
information.

9. As indicated above, EWUA is required under RCW 24.03A.210 to permanently maintain
the following records, inter alia: Minutes of all meetings of its members and the board of directors;
record of all actions taken by the members and board of directors by unanimous written consent,

appropriate accounting records, records of its members including names, and addresses and the number
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of votes each member is entitled to cast. The Board meeting packets, meeting agendas, and recordings
made of those meetings are a reasonable part of the minutes. Members are entitled to inspect and be
provided with copies of such items under RCW 24.03A.215 and .220.

10. The financial statements, which should include the data from which said statements are
derived, are to be made available to a member upon request pursuant to RCW 24.03A.225.

11. The agreements with San Juan County and the Department of Health are not confidential.

12. The insurance policies for EWUA are not confidential.

13. If EWUA does not allow a member to inspect and copy records that are to be made
available to members, the court may summarily order inspection and copying at the association’s

expense pursuant to RCW 24.03A.230.

SECOND CAUSE OF ACTION -
APPOINTMENT OF ELECTIONS INSPECTOR & DELINEATION OF DUTIES

14. Petitioners reallege paragraphs 1-13 above and incorporate them herein by this reference.

15. An elections inspection may be appointed to oversee in detail any membership election, as

set forth in RCW 24.03A.460 . Petitioners have requested through counsel to the attorney for EWUA
that Respondents appoint an elections inspector. That request was unanswered but after the request was
made, Respondents selected an elections inspector but limited his duties to tabulating votes and
checking to be sure that each voter was a member of EWUA per a list prepared by the general manager.
This is grossly inadequate. Petitioners seek the court’s assistance to delineate the duties of the elections
inspector, specifically as set forth in the Declaration of Steve Smith filed contemporaneously herewith.
This should be done without delay since based on past practice, voting for directors will commence

this month and close in 30 days. The elections inspector needs to take legal responsibility for the
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election process prior to commencement of voting.

16. Petitioners also seek the appointment of an elections inspector to oversee the recall election
with the same duties as the Court delineates for the election of directors. Said appointment and duties
should be set as soon as the pending recall petition has been formally submitted to Respondents.
Respondents have a conflict in overseeing the recall election since they are the subject of that recall,
and an impartial elections inspector is needed to insure that a fair election is held.

THIRD CAUSE OF ACTION -
APPROVAL OF PROXY FORM

17. Petitioners reallege paragraphs 1-16 above and incorporate them herein by this reference.

18. Petitioners have prepared a proxy form and circulated it as part of the pending recall
petition. Numerous proxy forms have been signed to date. Petitioners seek the approval of this Court
for the form of the proxy, which Petitioners submit complies with the requirements of RCW
24.03A.430. The proxy form is attached hereto as Exhibit A. Although the bylaws of EWUA provide
that proxies are to be approved by the board, Respondents have an implicit bias in that they are the
subject of the pending recall process and thus should not be the ones to approve or disapprove the proxy
form.

WHEREFORE, Petitioners request the following relief:

1. An order directing Respondents to provide without delay the records requested by
Petitioners, including the membership records if the same have not been provided within five days after
the request has been made;

2. An order directing Respondents to provide the records of all future meetings of the board of

Eastsound Water Users Association to Petitioners within five days of each such meeting, pending
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further court order;

3. An order delineating the duties of the elections inspector in regard to the upcoming election
of directors and appointing an elections inspector to oversee the upcoming recall election with the same
duties;

4. An order approving the proxy for the recall election in the form submitted by Petitioners;

5. An order directing Respondents to pay Petitioners’ attorneys fees and costs incurred herein

pursuant to RCW 24.03A.230; and

6. Such other and further relief as to the Court may seem just, fair and equitable.

DATED THIS 16th day of October, 2023.
HIGGINSON BEYER

Carla J. Higgindon !
WSBA #10653
of Attorneys for Petitioners

| CaLB) 6#ineon—
ﬁl‘/ Garrett J. Beyer ' N
WSBA #23685
of Attorneys for Petitioners

h

s - Amended 10-16-2023.wpd
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EWUA Proxy Form

A form to authorize another to represent me at Eastsound Water Users
Association member meetings.

Name of the entity the membership is held by if not by an individual

Leave blank if the membership is held in an
individuals name

Name

First Name Last Name

Phone Number

[ (000) 000-0000

T

This number may be used to verify that you have
signed the form. Your number will not be used in
any other way unless you ask us to keep you
updated.

Email

t

This address may be used to verify that you have
signed the form. Your email address will not be
used in any other way unless you ask us to keep

you updated. EXHIBIT_A-_PAGE l OF_L-




Physical address of the property associated with the water membership

| U Y

Street Address

Street Address Line 2

Postal / Zip Code

Tax Parcel Number

H
! t

i

You can find your TPN on your property tax
statements or you can look it up by going to
bit.ly/Recali-Polaris or by scanning the QR code.

Do you wish to receive updates on the recall and meeting dates?

. | Yes - via text

| | Yes - via email
"} No
exHBT_A _eace & oF T




Proxy's Name and Contact information (required) (The person you are allowing to vote
for you.)

Name

| {

| o .

First Name Last Name

Phone number of your proxy

'l (000) 000-0000

Please enter a valid phone number.

Email for your proxy

'
i
i

A e e

example@example.com

| hereby appoint and authorize the named individual as my proxy to act on my behalf at
the member meeting(s). This proxy is limited in duration to eleven months, as per RCW

24.03A.430.

This includes but is not limited to votes on the recall of the following Board members:
® Clyde Duke - President

2 Jim Nelson - Vice President

@ Joe Cohen - Secretary

® Scott Lancaster - Treasurer

“ Mike Cleveland

D Any appointee made to the Board prior to or at any member meeting.

exHiBT_A_page 2 _OF ¢




This proxy authorization to vote on my behalf is withdrawn if | participate in the
member meeting. | certify that | am a member of Eastsound Water Users Association.

Signature
!

!

Powered by Jotform Sign Clear
Date
e - i
| MM-DD-YYYY |
Date
Continue

ExHIRT A page L _oOF_¢
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COUNTY CLERK OFFICE
FILED COPY

0CT 112023

-LISA A. HENDERSON
SAN JUAN COUNTY, WASHINGTON

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY

STEVE SMITH and TENAR HALL, x93 2 05185 28

Petitioners,

vs. SUMMONS (20-DAY)

EASTSOUND WATER USERS
ASSOCIATION, a Washington non-profit
corporation,

Respondent.

TO THE RESPONDENT:
1. A lawsuit has been started against you in the above-entitled Court by STEVE SMITH and

TENAR HALL, Petitioners. Petitioners’ claim is stated in the written Petition to Release
Association Documents to Members, to Appoint Election Inspector, and to Approve Proxy

Form, a copy of which is served upon you with this Summons.

2. In order to defend against this lawsuit, you must respond to the Petition by stating your defense

in writing, and by serving a copy upon the person signing this Summons within 20 days after
the service of this Summons, excluding the day of service, or a default judgment may be
entered against you without notice. A default judgment is one where Petitioner is entitled to
what is asked for in the Petition because you have not responded. If you serve a notice of

appearance on the undersigned person, you are entitled to notice before a default judgment may

be entered.

3. If you wish to seek the advice of an attorney in this matter, you should do so promptly so that

your written response, if any, may be served on time.

HIGGINSON BEYER
A Praofessional Services Corporation
175 SECOND STREET NORTH
T ) FRIDAY HARBOR, WASHINGTON 98250
TOTAL # OF PAGES TELEPHONE: (360} 378-2185
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4.

This Summons is issued pursuant to Rule 4 of the Superior Court Civil Rules of the State of

Washington.
DATED THIS 11" day of October, 2023.

HIGGINSON BEYER

oM a4 g

Carla J. Higgindon ¥ ¢
WSBA #10653
of Attorneys for Petitioners

C’ﬂ/:,@@/ logirtdrn
Garrett J. Beyer v

WSBA #23685

of Attorneys for Petitioners

SACIVILLLITIGATIONSMITH, STEVEWPLEADINGS\Summens (20 Days) 10-1 1-2023.wpd
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LIsA A HENDE
SAN JUAN COUNTY, WESSHEI)I{IVGTON

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY

STEVE SMITH and TENAR HALL,
Petitioners, w NO. 2 3 92 0 5 1 3 5 2 8

and DECLARATION OF STEVE SMITH

EASTSOUND WATER USERS
ASSOCIATION, a Washington non-profit
corporation,

Respondent.

STEVE SMITH states as follows:

I am one of the Petitioners above-named. I am over the age of 18 years, have personal
knowledge of the facts contained herein, and am competent to testify thereto.

I ran the board election for Eastsound Water Users Association (“EWUA™) for 2022 so am very

familiar with the process. The steps were as follows:

1. Compiling the full list of members entitled to vote, including the name of each member, tax
parcel number of the real property which is served by the association, the member’s account number,
the member’s mailing address, email address, and number of votes entitled to be cast.

2. Collect the candidate statements to go on the ballot.

3. Selecting the software program to use for voting.
4. Enter the information into a software program. When I ran last year’s election, I chose to use
https://electionrunner.com/. It cost me $110. I paid for it and did not ask for reimbursement from

EWUA.

The information entered was the following: email; number of votes; a unique password for each
(created by me), and the following steps were then taken:

HIGGINSON BEYER
A Professional Services Corporation
175 SECOND STREET NORTH
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1. Email to everyone who had an email;
2. Compile a mail merge set of addresses for those who did not have email;
3. Snail mail a ballot to each member without an email. (Dan assisted with this);

4, Field questions related to the election process;

5. Look at the electionrunner results and print out the report for the board and email it to them.

The software generates an audit report that shows whose votes come from the same IP address.
Votes from the same IP can be deleted. 98% of the votes received were done via email.

The work of the election isn't in the tabulating the votes. That is done by the sofiware, though
depending on the software, it is possible to enter the program and delete a vote. (This is why no one but
the elections inspector should have the password to the voting software.) The work is done in preparing
the lists, email and snail mail, associating the correct number of votes with each membership, and
selecting and managing the software program.

The Board directive gives Tom Eversole, who the board has appointed as the elections inspector,
two tasks. Tabulate the votes. And compare the votes to the list of members prepared by the general
manager. All of the critical tasks where fraud can occur are retained by Dan with this board directive.
Whoever manages the election needs to have control of the software that runs the election and needs to
exclude the general manager and the board from its administration. The technical skills require the
ability to create a unique password for each member and to upload a csv file to the software. It requires
the integrity to not allow anyone to access that software if help is needed. Only the elections inspector
should have the password to electionrunner or whatever software ends up being used.

1 declare under penalty of perjury of the laws of the state of Washington that the foregoing is true
and correct.

HIGGINSON BEYER

A Professional Services Corporation
175 SECOND STREET NORTH
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G

STEVE SMITH
ATE: VO /0 - 2023
PLACE OF SIGNING: Eastsound, WA
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